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1. | NTRODUCTI ON

The Petitioner- Appel | ant, Billy G Gegory, hereby submts this Appellate
Brief to the Tennessee Court of Appeals, Mddle Section, pursuant to th
Tennessee Rul es of Appellate Procedure, specifically Rules 27, 28 and 29.

Throughout this Brief, the parties will be referred to as in the Tria
Court. T.RAP. 27(f). Since this case involves a governnental entity, th
Metropolitan Board of Zoning Appeals will be referred to as "Board," "Zonin
Board," or "MBZA "

The record is made up of one volune of papers filed in the Trial Cour

which will be referred to as "Trial Court Papers;" one vol une of the proceedi ngs
before the Metropolitan Board of Zoni ng Appeal s wh ich will be referred to as the
"Transcript;" and finally the Zoning Regul ati ons of the Metropolitan Covernment

of Nashville and Davidson County, hereinafter referred to as "COwQ "



I11. STATEMENT OF THE | SSUES

1. Whether Billy Gegory submtted sufficient evidence regarding eac
requirement for a conditional use permt under COVZO?

2. Whether the Board must issue a conditional use permt where n
conpetent evidence is submtted in opposition to it?

3. Wether the denial of a pernit based on inconpetent proof is arbitrary
illegal or beyond the jurisdiction of the Board subject to reversal under th
Conmon Law Wit of Certiorari?

4. Wether the Board nay subnit to a vote of the nei ghbors an application
for a conditional use permt?

5. Wether M. Gegory is entitled to an award of attorney's fees under

t he Tennessee Equal Access to Justice Act?



V. STATEMENT OF THE CASE

A Petition for Wit of Certiorari was filed in this case on 2 April 1990
by Billy G Gegory against the Metropolitan Board of Zoning Appeals allegin
that the Board had arbitrarily and illegally denie d hima conditional use permt
so as to allow the use of his property for an intermediate inpact communit
facility activity under Metro's Conprehensive Zoning Odinance. (Trial Cour
Papers at 1-2). M. Gegory sought to use his property as a "denolitio
[andfill." The Petition alleged that there was no material and conpeten
evi dence upon whi ch the Board could deny the application for a permt. (Trial
Court Papers at 3).

The case was brought to trial on 17 August 1990 (Trial Court Papers at 17)
and a Menorandum and Order was filed and entered o n 20 August 1990. (Trial Court
Papers at 21-2). In the Menorandum and Order, the Chancellor ruled that M
Qegory failed to neet two requirenents of COVZQ The first requirenent rel ated
to the traffic generated by the intermediate inpact community facility activity
and the sec ond one dealt with fencing and screening. The record could not b
nore clear that M. Gegory already had the site fenced and Metro itself ha
approved the layout as it now exi sts. M. Gegory subnits that the decision of
the Court be |l ow shoul d be reversed because he met all of the conditions unde

COWZO and because there was no conpetent proof to the contrary.



V. STATEMENT OF FACTS

Billy G Gegory filed an application on 24 January 1990 for a pernmt so

as to use the property located at 1345 Wites Cee k Pike in Nashville, Tennessee

as a landfill for denolition materials, an internediate i npact community fa cility
acti vity under COVZO M. Qegory already was utilizing the property as a
landfill for topsoil and dirt. (Transcript at 51). That use was perm ssi bl e
under the zoning ordi nance. 1d.

However, in order to use the property for a denolition landfill, to perni t
filling with naterials obtained through the denolition process, Metro required

that a permt for an inte rnediate inpact community facility activity be applied
for and granted. (Transcript at 14).

The property is located in an R-6 (residential, 6, 000 square feet mnimn
zone district. (Transcript at 1 and 2). See also COMZO 8§ 21.15 and 23. 211
Under the provisions of COWO an application for an internediate inpac t
comunity facility activity may not approved as of right by the Metropolita n
Zoning Adm nistrator, but rather may only be granted by the Metropolitan Board
of Zoning Appeals. OOVZO § 103.00 et seq. Specif ic standards for internediate
i npact community facility activities are set out at COWO § 103.323. |nasnuch
as the Zoning Admnistrator could not approve the issuance of the condition al use
permit, M. Gegory applied to the Metropolitan Board of Zoning Appeals on 2 4
January 1990 and a hearing was schedul ed for 22 March 1990 before that board
(Transcript at 2 and 24).

At the hearing, M. QGegory spoke in support of the proposal along with M
Roy Dale, a civil enginee r retained specifically to assist with the devel opnent
of this landfill operation. (Transcript at 50-53). The Metropolitan Healt h
Departnent approved the application pending a zoning permt. (Transcript at 14
and 17). The local zoning map show ng the nearby street systemwas inroduced,
(Transcript at 28), the site plan was presented (Transcript at 29-31) and a

vicinity sketch and aeria | view of the subject property were filed. (Transcript

4



at 32). The Metropolitan Pl anni ng Conmi ssion recommended approval . (Transcri pt

at 21). The Metropolitan Traffic and Parki ng Comm ssion approved. (Transcri pt

at 20). The proposal was consistent with the General Plan for Nashville, 1980-
2000, this particular are a having been designated as an industrial, warehousing

or wholesale area. (Trans cript at 51). There are virtually no other denolition
landfill operations in the county and a trenendous need for additional space
(Transcript at 61-2). M. Gegory clearly distinguished a denmolition [andfill
fromother types of landf ills, including sanitary fills. A denmolition |andfill
would allow the applicant to place demolition materials, such as |unber .
concret e, bricks, and so on into the property as fill. He would not b e
permitt ed, pursuant to Health Departnent approval, anything which woul d
deconpose, such as food, chem cals, nedications and so on. (Transcript at 51).

M. QGegory has been oper ating a landfill, albeit not a denolition landfill, at
this same | ocation since 1987. Id. The landfill would be open from7:30 in the
nmorning to 5:00 in the ev ening, five days a week, and a paid attendant woul d be

on duty to nake sure that only appropriate types o f fill material were placed in
the | andfill. Ld. The Health Departnent requirements concerning privat e
landfills require an enployee to be present at the site at all times during

operating hours . (Transcript at 18). M. Gegory agreed to this requirenent.

(Transcript at 8). There is no Health Departnent requirenent (or any othe r
requi renent), nandating the presence of an enpl oye e 24 hours a day, although the
opi nion of the Court belowintinates that there is . (Trial Court Papers at 22).
M. QGegory estimated that in the four nonths preceding the hearing, he had t aken
in 20 or 30 trucks. (Transcript at 61).

The opposition to this application cane nostly frommenbers of the Nationa I
Bapti st Convention U S A, Inc. Sonetine after M. Gegory was initiall y

permtted in 1987, the church built a structure ap proxi mately one-half mle from

the landfill. 1In fact, the dirt and rock excavate d fromthe church site was put
in M. QGegory's landfill. The topsoil placed aro und the building cane fromthe
| andfill. Id. at 54. Notwithstanding this historical connection, the churc h

5



clearly was opposed to the application upon grounds not relevant to th e
applicati on itself. For exanple, M. Jenison of the church specul ated tha t
traffic would be too heavy out on Wites Oeek Pik e (Transcript at 64), although
Whites Creek Pike is clearly a major highway (it is a United States H ghway .
nunber 431; Transcript at 54 and 28) and not a "local mnor street." COWO 8
103. 323(c ). M. Jem son suggested that the traffic would actually cone ou t
Trinity Lane. (Transcrip t at 66). There was no proof that M. Jenison had any
expertise in traffic regulation, unlike the Traffic and Parki ng GCormm ssi on. Even
so, Trinity Lane is also a major street, not a local mnor street. M. Jem son

al so specul ated that the landfill would become a landfill for "just anything."
(Transcript at 66). M. Cecel i a Adkins, the executive director of the National
Baptist Convention for th e State of Tennessee, felt that the landfill would not
only "danage our inage but woul d danage the inage of Nashville." (Transcript at

68). Despite the fact th at a civil engineer had nmade hydraulic cal cul ations on

the property, they continued to be concerned about drainage problens. Th e
engi neer clearly said the filling of the property woul d have no effect on r ai sing
the flood water el evations on properties adjacent to the landfill either up or

downstream (Transcript at 53). Public Wrks has approved all of this by way

of issuing a grading permt. (Transcript at 51 and 53). So far as the sit e
having any detrimental fl ooding effects, "there is [sic] none." (Transcript at
53).

There was no discussion by the Board of Zoning Appeals on any issu e
presented by this case. I mredi ately after the public hearing was closed by the

Secretary of the Board, M. Denonbreun, the vice-chairman, M. Hoover, asked:

Do we have a show of hands of those who are in
favor of this? Do we have a show of hands of

those who are opposed to this? O those wh o
are opposed, how many of those live in th e
imediate area, say one nile? Al right ,
t hank you. If you are for it, would yo wu
stand, if you live within anile of it? Thank

you.



(Transcript at 73). Immediately following that, M. Gizzard, another boar d
nmenber, moved to deny and without further discussion, it was i mediately se conded
by M. Roland Jones. The vote was unaninous: the Board deni ed the application.
(Transcr ipt at 73-74). The Oder of the Board was entered on 28 March 1990
(Transcript at 76). The Petition for Coomon Law W rit of Certiorari was filed by
M. Gegory on 2 April 1990. (Trial Court Papers at 1).

There can only be one conclusion in this case: there was significant publi c
opposi tion, none of which rose to the |evel of conpetent proof, but the Board,
reacting politically, neverthel ess denied an otherw se valid application for a

conditional use permt. O



VI. SUMVARY OF LEGAL ARGUMENT

MR. GREGORY MET ALL OF THE REQUI REMENTS TO USE H' S PROPERTY AS A
DEMOLI TI ON LANDFI LL.

THE BOARD MJUST | SSUE A CONDI TI ONAL USE PERM T WHERE THE APPLI CANT HAS
| NTRODUCED PROOF SHOW NG COWVPLI ANCE W TH EACH AND EVERY REQUI REMENT AND
THERE |I'S NO COVPETENT EVI DENCE SUBM TTED I N OPPOSI TION TO I T.

THE METROPCLI TAN BCARD OF ZONI NG APPEALS MUST BE REVERSED I F I T HAS ACTED
| LLEGALLY, ARBI TRARILY, FRAUDULENTLY, OR BEYOND I TS JURI SDI CTI ON.

THE BOARD ACTS | LLEGALLY, ARBI TRARILY, OR BEYOND I TS JURI SDI CTION WHEN | T
SUBM TS A LAND USE APPLI CATI ON TO A REFERENDUM | N PUBLI C HEARI NG

AN AWARD OF ATTORNEY'S FEES IS APPROPRI ATE UNDER THE TENNESSEE EQUAL
ACCESS TO JUSTI CE ACT.



VI1. LEGAL ARGUMENT

A MR. GREGORY MET ALL OF THE REQUI REMENTS TO USE H' S PROPERTY AS A
DEMOLI TI ON LANDFI LL.

1. The Nature of a Conditional Use Permt

The legal issues in this case are very sinple: the zoning ordinanc e
specifies the conditions for a demolition landfill (an internediate inpac t
community facility activity); the applicant in this case net those conditions;
the board nust therefore issue the permit. Inthi s case, the Metropolitan Board

of Zoning Appeal s refused to issue the permt even though all of the conditions

were satisfied .

We should fi rst begin with an overview of the powers of a zoning board
There are t hree primary powers with which a zoning board is endowed: (1) th e
power to review any decis ion of the zoning admnistrator, T.C A § 13-7-207(1),
and COMZO § 101.27(a); (2 ) the power to issue conditional use permts, T.C A §
13-7-207(2),* COWZO 88 101.27(c) and 103.00; and (3) the power to issu e
variances, T.C A § 13-7-207(3), CGOVZO 8§ 101.27(b) and 102.20. These seco nd and
third powers are inherently different and di stinguishable. New Jersey's Judge
Frederick Hall, one of th e nost respected jurists in the country with regard to
| and use planning matters, described the difference this way:
In order that our subseque nt discussion of the
issues in this case may be viewed in thei
proper |egal perspective, we interrupt th

factual narrative to comment on the tru

r
e
e

nat ure of a "special exception" under ou r

T.CA 8§ 13-7-207(2) is the state enabling legislation authorizing th e
board to grant conditional use permts. That |egislation speaks in terns o f
"speci al exceptions," but COWO specifically recognizes that the terns "speci al
exception" and "conditional use pernit" are the equival ent of one another. §
103.00. At least one Tennessee case has al so recogni zed the equival ency of t hese
terns, see Nance v. Gty of Menphis , 672 S.W2d 208, 212 (Tenn. App. 1983), and
it is also recognized in the field generally. N WIllians, 5 Anerican Lan d
A anning Law, Section 148.07 (1985); D_Mandel ker: Land Use Law , Section 6.49 (2
Ed. 1988); Rohan: Zoning and Land Wse Gontrol , Section 44.01[1]; Ali: Mdel Land
Devel opnent Code , Section 2-207 (1975).




statute. 2 The termmight well be said to be a
m snorrer. "Special wuse" or "special us e
permt" woul d be nore accu rate. The theory is
that certain uses, considered by the loca |
| egislative body to be essential or desirable
for the welfare of the commnity and it
citizenry or substantial segnents of it, ar
entirely appropriate and not essentiall
inconpatible with the basic uses in any zon
(or in any particular zone), but not at every
| ocation therein or wthout restrictions o r
condi tions being inposed by reason of speci al
probl ens the use or its pa rticular location in
relation to neighboring properties present s
from a zoning standpoint, such as traffi c
congestion, safety, health, noise and th e
like. The Enabling Act therefore pernits the
local ordinance to require approval of th e
local admnistrative agenc y as to the |ocation
of such use within the zone. If the Boar d
finds conpliance with the standards or re -
quisites set forth in the ordinance, the riaght
to the exception exists, subject to suc h
speci fic safeguarding cond itions as the agency
may inpose by reason of the nature, locatio n
and the incidence of the particul ar use.

o< O W

The point is that such special uses are per -
mssive in the particular zone under th e
ordi nance and neit her non-conform ng nor akin

to a variance. The latte r nust be especially
clearly distingui shed.

(Enphasi s added) . Tullo v. Township of Mlburn , 54 N J.Super. 483, 490-1, 149

A 2d 620, 624-5 (N J. App.Div. 1959). Sonewhat closer to honme, the Mssouri Court

of Appeals has spoken simlarly. See he Hundred Two denstone v. Board o f

Adjustrment , 572 S W2d 891, 893-894 (M. App. 1978). This Court has heard nany

vari ance cases and as it knows, a variance nay be granted only upon a show ng of
uni que physical features of the property. A variance is exceptional; it should
only be issued under the nost extreme of circunstances. See Mdurkan v .

Metropolitan Board of Zoning Appeals , 565 S.W2d 495 (Tenn. App. 1977).

A conditional use permt is, on the other hand, sp ecifically envisioned by

the local legislative body as being pernitted in its ow district subject t

Both then and now, the New Jerse y enabling |egislation was very simlar to
that which we have here i n Tennessee. Conpare N J.S. A § 40:55D 70b (1975) and
40:55-39 (1942) with T.C A § 13-7-207(2).
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certain conditions. |If the conditions are met, co npatibility with other uses in
the area is established and the pernit nust issue. So, whereas a variance is an

exceptional relaxation of the regulations of the zoning ordi nance based on sone

uni que physical feature of the particular property in question, a condition al use
permit is a use pernitted in the particular zone district if it meets th e
specific criteria established by the ordinance. Wiereas the need for a

particul ar variance cannot be foreseen, conditional uses are not only specifi-

cally foreseen by the local |egislative body when drafting the ordinance but are
encouraged to the extent that they conply with the specifications set ou t
t her ei n.

For these reasons,

[Most courts hold that the zoning agency' s
discretion to deny an appl ication for a condi-
tional use is narrow The courts often rever-
se denials when the applicant has complie d
with the standards provided in the ordinanc e
for conditional use applications.

D.R Mndelker, Land Use Law , Section 6.53 (2 Ed. 1988). See al so 6 P. Rohan:

Zoning and Land Use Gontrols 8§ 44.02[2][e] at pp. 44-46 through 44-47. Professor

Mandel ker cites Arch D ocese of Portland v. County of WAshi ngton , 458 P.2d 682

(O. 1969) to explain this rule of |aw

Because . . . [conditional ] uses are generally
conpatible with the design of the zone, th e
possibility that a pernitted use wll no t

conport with the conprehensive plan is not as
great as it is when a vari ance or an anendnent
i s sought

[T]he ordinance itself rev eals the legislative

plan . . . The suspicion which is cast upo n
the approval of a change involving an incom -
patibl e use . . . is not warranted where th e
change has been anticipated by the governin g
body.

Therefore, many states, including Tennessee, have rul ed that once conplianc e wth
the applicable requirenen ts has been denmonstrated, the applicant has a right to

the permt. The Tennesse e cases include: Father Ryan v. Gty of Gak HIIl , 774

S.W2d 184 (Tenn. App. 1988); Meritt v. Wison Cou nty, 656 S.W2d 846 (Tenn. App.
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1983); Sexton v. Anderson County , 587 S.W2d 663 (Tenn. App. 1979); Harrell v .

Hanbli n Gounty, 526 S.W2d 505 (Tenn.App. 1975); and Stone Man v. Rutherfor d

Gounty, 10 TAM 5-7 (Te nn. App. 1983) copy attached as Exhibit One). See also

Bray v. Zoning Board of Adjustnent , 410 A 2d 909 (Pa. 0wl th. 1980); Toohey v .

Kilday, 415 A 2d 732 (R 1. 1980); Coastal Ready M x v. Board of GConmi ssioners

299 N.C 620, 265 S. E 2d 379 (1980); Hay v. Gow Township , 296 Mnn. 1, 20 6

N.W2d 19 (1973); Shell Gl Conpany v. Mnchester , 101 NH 76, 133 A 2d 50 1

(1957); Baxter v. dllespie , 60 Msc.2d 349, 303 N .Y.S 2d 290 (NY.S.Ct. 1969);

Value d1 GConmpany v. Town of Irvington , 152 N J.Super. 354, 377 A 2d 1225 ( 1977),

aff'd 164 N J. Super. 419, 396 A 2d 1149 (App.Dv. 1978); Fulton County v .

Bortenfeld , 257 Ga. 766, 363 S.E. 2d 555 (1988).

The nost recent Tennessee case, one which in fact involved this sam e
provision of the Metropolitan Zoning O dinance and was decided by this Court .
said of conditional use permts:

the zoning ordinance permits devel opnent
of extensive inpact facilities as conditional
uses in these [residential] zone classifica -
tions and posits such uses may legitinatel vy
co-exi st under certain circunstances .

Cases have repeatedly deno nstrated a protested
activity may be deemed com patible although the
consequences may be object ionable to adjoining

| andowners, and, once the applicant neets all

of the zoning requirements, a permt must b e

i ssued.
NOISE v. Metropolitan Board of Zoning Appeals , 15 T.A M 5-8 at 6 (Tenn. App
1989) (opinion by Judge Franks) (application for extension of airport runway )
(attached at Exhibit Three). As in the case of the airport, so too does thi S
landfill meet all of the requirements. There was no proper reason for denial.

12



2. The Requirenents in this Case

COWZO provi des many different sets of "special conditions" applicable to
different types of condit ional uses. The set of eight "special conditions" set
out by OOWZO § 103.323 regul ates the conditions under which intermediate an
extensive inpact comunit y facility activities may be granted by the Board. It
is this section which governs in this case and it provides as foll ows:

Section 103.323 - Special Conditions fo r

Internedi ate and Extensive |npact Conmmunit vy
Facility Activities

(a) The location, size, and design of suc h
facilities shall be such that the propose d
devel opment shall be conpatible with th e

devel oprrent within the surrounding area, thus
reduci ng the inpact upon t he surroundi ng area.

(b) The traffic generated by such facilit vy

shal I be safely accommobdated along najo r
streets without traversing local mnor stre -
ets.

(c) The proposed facility shall provide a
basic community function or essential service
necessary for a convenient and functiona |
living environment in order to be located o n
t he proposed site.

(d) Fencing, screening and | andscapi ng shal |
be provided as appropriate to protect th e
surroundi ng areas.

(e) The off-street parkin g requirenents shall
be based upon a recommenda tion fromthe netro-
politan traffic engineer.

(f) Notwithstanding the a foredescribed provi-
sions, the board may be pernitted to vary the
height regulations for radio and televisio n
transnission stations, inc |uding towers, based
upon the plan and the surroundi ng environs.

(g) The site plan for such facilities shal I
first receive a recoomenda tion fromthe metro-
poli tan planning commission taking into ac -
count the above conditions as well as an vy
other pertinent factors re lated to the use and
operation of such facility.

(h) In the case of an airport runway o r
runway extension designed for airplanes trans-
porting nore than twenty (20) persons, a

13



garbage dunp or a sanitary landfill, th e
specific location shall first be approved b vy
a resolution adopted by the nmetropolita n
county council prior to the board hearing the

specific application in public hearing. I n

the event the netropolitan council does no t

act within ninety (90) days of the filing and

notification thereof by th e zoning adninistra-

tor, council approval shall be waived and the

board may proceed to hear the application.

Al of these conditions have been met by the Appel lant. The Board did not

di scuss any specific reasons for its ultimate denial. (Transcript at 73). It
sinply denied the application after hearing the op position and asking for a show
of hands of those opposed to the application. Id. Contrary to the Chance Ilor's

conclusions below, M. Qegory denonstrated conpliance with each and ever y

requir ement .

(a) Conpatibility Under § 103.323(a)

Subsection (a) of COMO § 103.323 requires that the location, size, an d
design of the facilities be such that the devel opment will be conpatible wi th the
devel opnent within the surrounding area. First, M. Gegory's own testinon y
denmonstrated that the use to which this property would be put after the permt
was granted is not any di fferent than the use to which the property had al ready
been put for the last three years as a dirt and rock landfill. (Transcript a t
51). The use of the property as a dirt and rock landfill is absolutel y
pernmitted. See Transcript at 12.

Furthernore, the Metropolitan Pl anning Commi ssion al so recomrended approva I
of this application for a denolition landfill. (T ranscript at 21). Under COWZO
§ 103.323(g), the Metropolitan Planning Conmm ssion must give the Board a
recomrendation taking int o account all of the conditions |isted under § 103. 323
"as well as any other pertinent factors related to the use and operation of such
facility." The Metropolitan Pl anni ng Conm ssion reconmended wit hout reserva-

tions approval of the application of M. Gegory. (Transcript at 21).
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(b) Traffic Generation Under § 103.323(b)

Section (b) requires that traffic be safely accommodated along majo r

streets. M. Gegory testified that:

Most traffic generated woul d come from uptown

because that is where the buildings are being

torn down. They would probably come acros s

Jefferson Street or Cowan Street or Wite s

Creek Pike. It is at the edge of commercia |

devel opnent
(Transcript at 51). O course, the Metropolitan Planning Commission als o}
approved the application, "taking into account" the traffic generation charac-
teri stics of this site, (Transcript at 21 and COWO § 103.323(g)), and th e
Metropolitan Traffic and Parki ng Conmi ssion approved al so. (Transcript at 20).

Wiile the MPC did not specifically address each subsection of § 103.323, only

giving a general recomrendation, the Court must neverthel ess presume that th e
muni ci pal agency conplied with the law and did its duty unless proof to th e
contrary is present. Wlilians v. Arerican Plan G rp., 216 Tenn. 435, 392 S W2d

920 (1968); dty of Knoxville v. Peters , 183 Tenn. 93, 191 S W2d 164, 16 6

(1946). There is no contrary proof and the Court nust presune that the M C
consi dered subsection (b) in its favorabl e recomrendati on.

The Court bel ow concluded that there was "no proof" of conpliance wit h
subsection (b). (Trial Court Papers at 22). The Court noted that M. G egory
had testified that nost of the traffic woul d come fromdowntown, that there woul d
be an increase in traffic, (Trial Court Papers at 21; transcript at 59-60) .
possibly as high as 100 to 200 percent, and concl uded there was no proof tha t
traffic woul d be safel y accormodated al ong maj or s treets. (Trial Court Papers at
22). The Chancellor ruled that approval by the Me tropolitan Traffic and Parking
Commi ssion or the Metropolitan P anning Comm ssion did not of itself satisf y that

condition. (Trial Court Papers at 22).

(1) Traffic Acconmbdated Along Major Streets

The Chancellor's concl usions on this point seemat odds both with the proo f

inthe record and with the | aw M. Qegory did testify that he was "sure there
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woul d be nmore vehicles coning in and out . . ." (Transcript at 59). ® He also

said it would be on Jefferson or Cowan Streets or Wiites Creek Pike. (Transcript
at 51). Presumably the Traffic and Parking Commission and the P annin g
Comm ssi on woul d know whet her these are major streets. See, e.g., Eatherly v.

Board of Zoning Appeals , 14 T.A M 51-14 at 4-5 (Tenn.App. 1989) ("The majo r

street plan is a docunent prepared by the Planning Conmission . . . depict[ing]
nost of the roads in Davidson County [and] . . . h ighlight[ing] certain roads as
freeways, expressways or arterials."). 4

Thus, the conbination of M. Gegory's testinony concerning which streets
woul d accommodate the traffic and the two comm ssions' recommendation of ap proval
lead directly to the conclusion that the traffic g enerated by the landfill would

be accommodat ed al ong naj or streets.

(2) Safety

There is ample proof int he record tending to show that the traffic al ong

these major streets would be safely acconmodat ed. The Health Departnmen t

*Despite the Chancellor's inpression, nmentioned in his witten Menorandum
and Order, (Trial Court Papers at 21), M. Gegory did not testify that th e
i ncrease could be as high as 100 or 200 percent. M. Gegory was asked if the

increase in traffic could be that nuch, to which he responded: "I just don' t
know | would judge, | don't even know | just don't know " (Transcript a t 60).
Fromthat sentence, in which M. QGegory said that he "didn't know' three tines,
the Court bel ow concl uded that there was evidence in the record that the in crease
could be as high as 200 percent. The fact of the matter is that M. QG egor y said
he did not know Thus, o n the facts, it would appear that while there is proof
that the traffic would increase, there is no proof that it would increase 100 to

200 percent.
O course, anything is possible, and to that extent, the Chancellor na y

have felt that a 100 to 200 percent increase was a possibility and soneho w
significant to the decision in this case. However, such a conclusion is pur e
specul ation, and not an appropriate grounds upon w hich to base an adm ni strative

ruling. It is certainly not reasonably probable that such an increase int raffic
woul d occur. See Lindsey v. Mani Devel opment Corporation , 689 S W2d 856, 861-2

(Tenn. 1985); Porter v. Geen , 745 S W2d 874, 877 (Tenn.App. 1987) (nedica I
proof nust be reasonably certain and not a mere possibility).

“Notice that while nmost conditional uses require MPC recommendations, see,
e.g., OOVZO § 103. 311(j), 103. 313(1), 103.316(g), the asphalt plant in Eatherly
did not. OOMZO § 103.71. Thus, nost conditional uses require the MPC to review
and eval uate the application and presumably that includes consideration of the
“Major Street Plan." Were such MPCreviewis lac king, as in 8§ 103.71, specific
reference to Major Street Plan is made.
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regul ations require that "all access roads shall be all-weather and of suff i ci ent
width to all ow safe two-way truck traffic." (Transcript at 18). M. G egor y

"under stands, concurs, and fully wel cones" the Departnent's regul atory super -

vision. (Transcript at 7) . The access roads are appropriate for "heavy two-way
truck travel." (Transcript at 8).
Furthermore, the location of the landfill on a mjor street directl y

contributes to highway safety.

Unli ke other roads, these [major] streets will
accommodate the traffic more safely and wl |
be better able to withstand the wear and tear

of the heavy trucks going to and from th e
plants. Locating the asphalt plants on ngjor
streets will also ensure quick access shoul d
the need ari se.

Eatherly v. Board of Zoning Appeals , 14 T.A'M 51-14 at 6 (Tenn. App. 1989 )

(emphasis added). The foregoing applies to landfills as well as to asphal t
pl ants.

Finall y, as will be further reinforced in the next sub-section of thi S
Brief, neither the MPC nor the Traffic and Parking Conmm ssion would hav e
recommend ed approval if the site plan and connected access streets were no t

designed and laid out consistent with traffic safety. Thus approval s by these
agencies inplicitly recognize that the traffic wil | be safely accommobdat ed al ong
nmaj or streets.

Even assuming for the nonent that there would be a substantial increase in
traffic, there is still no basis for the Board to deny this application. An y
devel opnent of property i ncreases the traffic in the surrounding vicinity. The
construction of a single- famly residence on Wst End Avenue in Nashville woul d
increase the traffic to sone extent. The significant question is whether th e
substantial increase int raffic would cause a safety hazard. This position has

been enbraced before by this GCourt. In Merritt v. WI1son County Board of Zoning

Appeal s, 656 S.W2d 846, 854 (Tenn.App. 1983), Judge Lewis cited with approval

the Pennsyl vani a Suprene Court in Lower Marion Tow nship v. Enokay, Inc. , 427 Pa.

128, 233 A 2d 883 (1967), where even though the Board of Zoning Appeal s con cl uded
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that the road systemadjacent to the subject prope rty was critically overcrowded

and that the construction of the devel opment woul d cause a serious additiona I
traff ic burden, the Court nonethel ess concluded that "an increase in traffic ,
standing al one, does not constitute a significant reason to refuse a propert y

owner the legitimate use of his land." Qher Courts have recogni zed this sane

proposi ti on:

An increase in traffic . . . even if it di d
occur, does not necessarily adversely affec t
the public convenience and welfare. A mer e

increase in traffic at the site of a proposed
use is not a valid zoning criterion whe n
nei ther a consequent intensification of traf-
fic congestion or hazard at the locatio n
acconpanies it.

Toohey v. Kilday , 415 A2d 732, 737 (R 1. 1980). There was no testinony by any

conpetent witness® and no finding by the Board of Zoning Appeal s that the road

system adjacent to the landfill was critically overcromded or that th e
intensification of the use would cause a serious additional traffic burden o r
hazar d. In fact, precisely the opposite has been denonstrated in the record

The Metropolitan Traffic and Parki ng Conm ssion has approved. (Transcript a t 20).

The Metropolitan Pl anni ng Comm ssion reconmmended approval . (Transcript at 21).

(3) Satisfaction of Traffic Requirements by Reconmmendation
of Gther Metropolitan Agencies

The Chancellor's conclusi on that the approval of the Metropolitan Traffic
and Parki ng Commi ssion and the Metropolitan Pl anni ng Conmi ssi on does not satisfy
this subsection of COMOis sinply incorrect. The Chancel | or concl uded t hat there
was no proof to show that subsection (b) was satis fied. Yet surely the approval
of both the P anning Comm ission and the Traffic and Parking Conmission is anple
evi dence upon whi ch a reasonable mnd coul d conclu de that traffic not only would

be accommoda ted along najor streets, but that it would be done "safely." Th e

M. Jemison did testify in oppos ition that the "traffic would be too heavy
out there on Wites Oreek Pike." This |lay opinion , Whatever it may nean, is not
competent. See § VII.B of this Brief.
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Court bel ow provided no explanation as to why this proof, the approval of th e
Metropol itan agencies primarily responsible for tr affic conditions in Nashville,

was insufficient. M. QGegory contends that the approval of those agencies is

decidedly sufficient alone, but in conjunction wit h his testinony concerning the
amount of truck traffic (20-30 trucks in four nmonths) and its origins (nostl y
"uptown"), the vicinity sketch, the site plan, and the submi ssions to the Health

Departnent, it is overwhel mingly decisive.

[A] Quantum of Proof Required

There is no law in Tennessee on the quantum of proof necessary t o}
successfully establish a prima facie case °© when applying for a conditional us e
permit. Counsel for the Appellant has been unable to find | aw addressing this
quantum of proof in any jurisdiction. However, as a general matter, th e
applicant's proof nust logically be sufficient to support a favorable adnmn i stra-
tive finding. Under the Common Law Wit of Certiorari, there nust be evidence
that "a reasonabl e nind mght accept as adequate to support a rational conc | usi on
and such as to furnish a reasonably sound basis for the action under consider-

ation." Pace v. Garbage Disposal District , 390 S W2d 461, 463 (Tenn. App

1965). 7 Under the Conmon Law Wit, there nust be nore than a scintilla o r
glimer of evidence. It nust be of a substantial and material nature, the type
that would require submssion of a case to a jury. Pace, 390 S.W2d at 463

Finally, substantial evidence is not limted to direct evidence, but may als o}

“Prima facie case" is used here in the sense of produci ng enough evi dence
so as to shift the burden of production over to th e opponents. See MGCornick on
Evidence , § 342, note 4 (3rd Ed. 1984).

"Several cases have cited Pace as defining the terns "substantial an d
nmaterial” in the context of the Uniform Adm nistrative Procedures Act, T.C A §
4-5-101 et seq. See, e.g., Big Fork Mning Conpany v. Tennessee Water Quality
Control Board , 620 S.W2d 515, 521 (Tenn.App. 1981). Pace, however, appears to
have been decided under the Common Law Wit of Certiorari. First of all, th e
UAP. A was not enacted until 1974, while Pace was decided in 1965. Secondly,
Pace concerns a utility district which is a municipality under Tennessee |a w
(T.CA § 7-82-301) and hence not revi ewabl e under the UAP.A See TCA 8§ 4-
5-102(2) (agency is defined to include each state board conmission, committee,
departnent, officer, or any other unit of state government).
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i nclude circunstantial evidence or the inferences reasonably drawn from direct

evi den ce. Wayne County v. Tennessee Solid Waste D sposal Control Board , 756

S.W2d 274, 280 (Tenn.App. 1988) (this is an appeal under the UAPA). Wile it
is sonetimes said that under the Common Law Wit of Certiorari, "any nateria I
evidence" is sufficient t o sustain the findings of the adm nistrative body, see

dty of Chattanooga v. Te nnessee Al coholic Beverage Commi ssion , 525 S.W2d 470,

478 (Tenn. 1975), and Gty of Hizabethton v. Sud er, 534 S.W2d 115, 118 (Tenn.

1976), since at least 194 7, the Tennessee Supreme Court has maintained that the
terms "material evidence" and "substantial evidence" are used interchangeably.

Tennessee Cart age Conpany v. Pharr , 199 S W2d 119, 120 (Tenn. 1947). 8 Menbers

of this Court have freely utilized the substantial evidence or substantial and
material evidence tests under the Common Law Wit of Certiorari. Anderson v .
Carter , 512 S W2d 297, 307 (Tenn.App. 1974) (Qpinion by Judge Todd); Holt v.

Metropol itan Enpl oyee Benefit Board , 10 T.A M 39-18 (Tenn. App. 1985) (Qpinion

by Judge Koch, citing Goodwin v. Metropolitan Board of Health , 656 S.W2d 383,
391 (Tenn. App. 1983)) (copy attached as Exhibit Four). Judge Cantrell, in his

wel | -known |l aw review art icle concerning the Coomon Law Wit, enbraces the sane

test. ®

Certainly a reasonable mnd mght accept the expert opinions of th e
Metropolitan Traffic and Parking Commssion and the Metropolitan Plannin g
Commission as adequate to support a rational conclusion and to furnish a
reasonably sound basis for concluding that the traffic generated by thi S

8t is sonewhat interestingtono te that in some ways the lawin this state
concerning certiorari has come full circle. In the Tennessee Cartage Conpan
case, the Court indicated that the presence of substantial evidence expresse
“"the fact that there was, or was not, a 'rational basis' for the action taken by
an adninistrative board . . ." 199 S W2d at 120. Recently, the Tennesse e
Suprene Court, speaking through Special Judge \Wde , hoted the simlarity between
the Common L aw Wit and the rational basis test commonly utilized to test th e
constitutionality of a municipal |egislative enactment. MCallen v. Gty o f
Menphis, 786 S.W2d 633, 640 (Tenn. 1990).

oK

°B. Cantrell: Review of Adm nistrative Decisions by Wit of Certiorari in
Tennessee , 4 Menphis State University Law Review , 19, 30 (1973).
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const ruction landfill would be safely accomodated along major streets. A S

pointed out earlier, the Board is not free to deny the permt if proof as to all
the requirenents is met. |In the absence of conmpetent conflicting proof, th e
Board nmust issue the pernit if the applicant denonstrates conpliance with a Il the

requirenments. Thus, in this case since no conpetent evidence was submitted in
opposition, if the Traffi ¢ and Parki ng Conmi ssion and the Metropolitan Pl anning
Commi ssion actions are legally sufficient, the per mt shoul d have been issued by
the Board of Zoning Appeals. Wen those approvals are coupled with the othe r
evidence presented by M. QGegory, ¥ there can be no doubt of the lega |
sufficiency of the applicant's case.

In a simlar case out of CGeorgia, Rogers v. Atlanta , 110 Ga. App. 114, 137

S.E. 2d 668 (1964), a group of Jehovah's Wtnesses applied for a special permt

for a church in a residential district. Churches were pernitted "where it can

be shown that its location or planned traffic pattern does not constitute a
traffic hazard or create congestion in the streets." 137 S.E 2d at 671. Th e
church presented proof about their current nmenbership and the nunber of car S
which attended their regular services, much like M. Qegory's testinon y
concerni ng the nunber of trucks (20 to 30 in four nonths, Transcript at 61) whi ch
come to his landfill. Th e Court noted that the application was approved by the

Traffic Department of the Aty of Atlanta and by t he Gty's Pl anning Departnent.

137 S.E.2d at 672. The Court concluded that the relatively small nunber o f

vehi cl es whi ch woul d be generated by the church activity was insufficient t o show
a traffic hazard. 1d. at 672-3.

Simlarly, the approvals of the two Metropolitan agencies taken i n
conjunction with the nunb er of trucks coning to the landfill, even if increased

Thi s includes his own testinmony, the vicinity sketch, the site plan, and
t he subm ssions to the Health Departnent.
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by 200 percent, would result in roughly only one truck per day. 1 Thi s
infor mtion coupled with the approval by the Metropolitan Traffic and Parkin g
Comm ssion and the Metropolitan Planni ng Conmi ssion, clearly denonstrates that
the truck traffic can be safely acconmmodat ed al ong Wites Oeek Pike.

Areview of the function and purpose of the two conmissions may al so shed
light on the respective abilities to give expert o pi ni ons concerning the traffic
consi derations inherent in this application.

[B] Function and Purpose of Traffic and Parki ng Conmm ssion

The Metropolitan Traffic and Parking Conmission was created by th e

Met ropolitan Charter, Section 11.901. 2 The Conmission is authorized to sel ect
a chief traffic engineer who nmust be a graduate of a school of traffi c
engi neering and nmust have had at l|least five years of experience in traffi c
adnministration. Metro Charter § 11.903 (copies of Charter provisions attached
as Exhibit Five). Furthernmore, the Metro Traffic and Parki ng Comm ssion:

For the purpose of making the roads, street S

and other public ways safe for pedestrians

notorists, and others, and for the purpose of

facilitating the flow of traffic thereon,

.o is hereby authorized to adopt and publi -

sh traffic regul ations .
To conclude, as the Court did below, that the approval of the Mtropolita n
Traffic and Parking Conmission (either alone or in conjunction with the othe r

proof) did not satisfy subsection (b) is difficult to understand. Approachi ng

the question fromthe opposite point of view surely had the Metropolitan T raffic

UThirty trucks over a four-month tinme period a s testified to by M. QGegory
(Transcript at 61), works out to about 7-1/2 trucks per month. Calling tha t
eight trucks a nmonth, it would work out to approximately two trucks per week
Even tripling that nunber (increasing it by 200 percent), works out to siXx trucks
per week or roughly one truck a day.

2\Wile in the past, nunicipal ordinances were not judicially noticeable .
the Tennessee Rul es of Evidence have changed that hol ding. See Draper v. Haynes,
567 S.W2d 462, 464-5 (Tenn. 1978), and Metropolitan Governnent v. Shacklet t, 554
S.wW2d 601, 605 (Tenn. 1977). Rul e 202(b) nakes it optional as to whethe r
judicial notice can be taken of municipal ordinanc es. Wile the Tennessee Rul es
of Evidence do not address the noticeability of nunicipal charters, the Ten nessee
Suprene Court has in the past ruled that such charters nay be judicially no ticed.
State ex rel. Schnittouv . Gty of Nashville , 345 S.W2d 874, 878 (Tenn. 1961).
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and Parking Conmi ssion recomrended disapproval to the Metropolitan Board o f

Zoni ng Appeal s, that woul d have been sufficient grounds upon which the Boar d
coul d have denied the application. To say then that the recommendation o f
approval by the Traffic and Parking Conmmission is not sufficient to satisf y
subsection (b) is inappropriate. Consider also that here one branch of th e
Metropol i tan Government, the Board of Zoning Appeals, is essentially arguin g that
the recomrendation of approval by the Mtropolitan Traffic and Parkin g
Commi ssion, an equal and co-ordi nate branch of the same governnent, specializing
intraffic problens, isi nsufficient to satisfy this elenent of the prima facie

case. Surely, under the Pace analysis, a reasonable mnd could conclude that a

recomrendation by Traffic and Parking is sufficient proof. This, of course , does
not bind the Metropolitan Board of Zoni ng Appeal s; if there was sufficient proof
on the ot her side of the case to deny the permt, then notwthstanding th e

recomrendati on of the Planning Coomission or the T raf fi c and Parki ng Comm ssi on,
the Board could still den y the application. However, as will be pointed out in
the next major section of this Brief, there was no conpetent proof to the con-
trary.

[Q Function and Purpose of Metropolitan Pl anni ng Conmm ssion

Furthermore, M. Qegory not only had the approval of the Traffic an d
Parking Commission, but a |so that of the Metropolitan Pl anning Conm ssion. The

Met ropol i tan Pl anni ng Conm ssion was specifically requi red by COVZO § 103. 323( Q)

to review the proposal "taking into account the above conditions [includin g
subsection (b)] as well as any other pertinent factors related to the use an d
operation of such facilit y." Yet the Planning Conm ssion recommended approval .
(Transcript at 21). The approval of the Planning Comm ssion is probably even

nore telling than that of the Traffic and Parking Comm ssion. The powers of the

Comm ssion are extrenely broad and cover not only land use planning matters but

al so transportation considerations. The Metropoli tan Charter gives the MPC "all
of the powers, duties, and responsibilities which are now or may hereafter b e
granted to municipal planning comm ssions, regional planning commssions, o r
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netropolitan planning conmi ssions by general state law . . ." Metro Charter
Section 11.504.

In the performance of those powers, the MPC has the authority to:

(d) enter upon any land a nd make exani nati ons
and surveys and place and maintain necessar vy
nonurents and markers thereon;

(e) make, amend and add to the naster o r
general plan for the physical developnent o f
the entire Metropolitan Covernment area;

(f) exercise control over platting or sub -
dividing of land wthin the Mtropolita n
CGover nnent area;

(g) draft for the Council an official nmap of
t he area and recommend or di sapprove proposed
changes in such map;

(h) make and adopt a zoning plan and recom -

mend or disapprove proposed changes in suc h
pl an;

(j) make and adopt plans for the repl anni ng,
conservation, inprovenents, and renewal o f
nei ghbor hoods, planning units and communities
within the Metropolitan Government area.

(1) pronote public interest in and under -

standi ng of planning and its organi zati on and

operation, the master or general plan and its

constituent parts, and the inplenentation o f

pl anni ng, including zoning , subdivision regul -

ations, urban renewal, the official nmap, an d

capi tal inproverents programmi ng.
Metro Charter § 11.504. Furthernore, under the Ch arter, the Pl anni ng Comm ssion
has the responsibility of revi ewi ng and recomrendi ng the | ocation and construc-
tion of all streets, parks, other public ways, grounds, places or spaces
i ncl udi ng public buildings, structures, and public utilities. This procedure,
known as mandatory referral, requires that if the Pl anni ng Comm ssi on r ecommends
di sapproval, the Metropolitan Council can only override disapproval by a two

thirds vote, sinilar to the zoning power. Mtro Charter § 11.505.
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The Metropolitan P anning Comm ssion, under the Tennessee statutes relatin g
to municipal planning, has the function and duty of making and adopting a n

official general plan for the physical devel opment of the nunicipality. T.CA

§ 13-4-201. The plan nay include the general |ocation, character and extent of
streets and other public ways, the general |ocation of public buildings and ot her
publi ¢ property, the general location and extent of public utlities an d
termnals, and the | and use pl an. Id. "The plan shall be made with the general
pur pose of guiding and acconplishing a coordinated, adjusted and harnoniou S
devel oprment of the nunicipality which will, in accordance with existing an d

future needs, best pronote public health, safety, norals, order, conveni ence .

prosperity, and the general welfare, as well as efficiency and econony in th e
process of developrent." T.C A § 13-4-203. Furthernore, the municipal Pl anni ng
Comm ssion, in this case the Metropolitan P anni ng Comm ssion, al so regul at es the
subdivision of real estate into snaller parcels of property. However, th e
Pl anni ng Comnission can only do that after it has adopted a master plan whic h

includes at least a major street plan and requiring that a copy of the nagjo r

street plan be filed in the office of the County Register of that county. See

T.C. A 8 13-4-302 and Eatherly v. Board of Zoning Appeals , 14 T.AM 51-1 4

(Tenn. App.  1989) (Exhibit Three). Furthermore, the Pl anning Comm ssion i S
intimately involved in the process of formulating and adopting the zonin g
ordinance. No change fromthe zoning text or the zoni ng maps can be made unl ess
it is first submtted to the Pl anning Comm ssion and approved by it. If it is

di sapproved, wunder T.C A 8§ 13-7-203, a favorable vote of the majority of th e
entire nenbership of the chief legislative body must be obtained, but pursuant

to the Metropolitan Charter, § 20.02, this requirement has been increased an d
there must be a two-thirds najority in order to override a disapproval by th e
M anning Comm ssion. The MPC therefore plays a major role not only in deve | opi ng
the long-termplans for the devel opnent of the Gt y but also in pronmulgating the

zoni ng regul ati ons which give force and effect to the plan.
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Pursuant to Metropolitan Charter, § 20.02, in the early 1970's, th e
Metropolitan Pl anning Com m ssion drafted what is now known as the Conprehensive
Zoni ng O di nance of Nashville and Davi dson County and referred to in this record
as Cowzo As § 20.02 requires, there is a conprehensive plan prepared by th e
Metropolitan Planning Commssion in order to guide its deterninations on suc h
nmatters. M. Qegory not ed the consistency of the proposal to the Metropolitan

General Plan. (Transcript at 51).

The plan always includes an elenment on transportation. |In fact, transportation
has a major inpact on the use of land, probably far nore than any othe r
governmental facility. See 1 WlIllians: Anerican Land Panning Law , Section 1.27.

Entire chapters in najor works on urban planning are devoted to transporta -

tion. The nost recent ed ition of the fanous "Green Book," the so-called "Bible

of wurban planners," devotes the entirety of Chapter 6 (out of a total of 1 6
chapters) to transportation planning. Frank S. So and Judith Getzels: Th e
Practice of Local Government Planning , (2nd Ed. 1988). And the types of ques-

tions considered by transportation planners are both |arge and smal | :
Transportation planning considers question s
that range fromthe gl obal -- how can transpo-
rtation systems be used to create desirabl e
urban forms? -- to the particular -- how nany
par ki ng spaces does a suburban office conpl ex
need?

Id. at 139. Another very recent text in this field has said:

Uban nmobility planning can be divided int o
several functional areas, each with a uniqu e
set of problems. First an d often, nost visib-

l e is the vehicle nmovenent sector, focused on
nmeans to maximze assessibility for privat e
cars, trucks and nass transit vehicles to all
parts of the region. The point of departur e
for such planning is the presence or expecta-
tion of congestion: too nmany vehicles into o
small a place over a given period of tine .
Thi s has been endenic in central busines s
districts for centuries, and many prograns |,
fromone-way streets to by -pass freeways, have
aimed at reducing traffic tie-ups.
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Wlliam C Johnson: The P olitics of Wrban Planning , (1989) at 143. It is clear

that the Metropolitan Planning Comm ssion was right at home in reviewng thi S
conditional wuse pernit application. In fact, this review, based soley o n
obj ective planning consid erations, is probably the |east biased and nmost honest
eval uation of any devel opnental proposal. It is also of course clear that the

pl anning board may exercise an advisory function in relation to the Board o f

Adj ust nent . 4 Anderson, Law of Zoning , Section 23.26 (3rd.Ed. 1986). Inth e

case of COWZO while § 103.323(g) expressly provides for Pl anning Comm ssio n
input, & 101.25(e) al so provides that "the Metropolitan Pl anni ng Comm ssion shal |
be permitted to submt an advisory opinion on any matter before the Board an d
such opinion shall be read into the record at such public hearing." Sectio n
101.25(d) allows the Board to "call upon any other agency of the Metropolita n

Government for informatio n in the perfornmance of its duties and it shall be the
duty of such other agency to render such infornation to the Board as may b e

reasonably required." Th e Planning Comm ssion, the Traffic and Parki ng Commi s-

sion, the Departnment of Public Wrks, and the Metro Health Departnent, all o f
whom ei t her approved or i ndicated that approval would be forthcom ng conti ngent
on zoning approval, certainly had the requisite skill and expertise to revie w

this application.
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[Df The Evidentiary Effect of Approval by Gther Metro

Agenci es
Wil e ordinarily admnistrative agencies are not boun d by expert opinions
and are free to resolve conflicts arising in such testinony, Wayne County v .
Tennessee Solid Waste D sposal Control Board , 756 S'W 274, 281 (Tenn. App. 1988),

whenever "opi nion evi dence has been subnitted by o nly one side, so that there is
no question of conflict, there are three general situations in which an agency

will reach a decision contrary to the opinion of an expert." 4J. Stein, G.

Mtchell & B. Mezines, Admnistrative Law , Section 28.06 (1988). The agency may

subst itute its own expertise for that of the witness; there nay be direc t
evidence in the record contrary to the expert's op i nion; and the agency nay deem
the expert's testinony as having mninumcredibility. Ld.

It is absolutely clear in this case that none of these three explanations
can justify the refusal of the Metropolitan Board of Zoni ng Appeal s to consider,
let alone give conclusive effect to, the recommendations of the Metropolita n
Traffic and Parking Commi ssion or the Metropolitan Pl anning Comm ssion. First,
the Board of Zoni ng Appeal s could not have substituted its own expertise fo r that
of the Traffic and Parking or Planning Comm ssions. The MBZA itself has n o}
transportation expertise. It does not develop the major street plan; th e
A anni ng Conm ssion does. It does not regulate traffic in Nashville, the T raffic
and Parking Conmm ssion does. |In fact, one of the major criticisnms of zonin g
boards has been their lack of expertise.

It has been during this [tine] that the
courts of many states have tended to trea
| ocal zoning boards and city councils as i
these were the equivalent of highly profes

sionalized federal agencies, with a seriou
concern for the general welfare and with real

n ' =~

13This rul e must be questioned in the context of a conditional use pernmt.

If the appl icant presents expert proof, and no other proof is offered on th e
issue, the Board is legally required to issue the permt. Qherw se, a boar d
could arbitrarily deny th e permt and deprive a | andowner of a |egal use of his

land, a use presunptively approved by the |ocal |egislative body. Fat her Ryan
v. Gak Hill , 774 SSW2d 184 (Tenn. App. 1988); NOSE v. Metro Board of Zonin g

Appeal s, see Exhibit Three. This is essentially the situation in this case.
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prof essi onal expertise (if such there be). To
treat such |ocal agencies this way is absurd
their notivation is quite as likely to protect
the local tax base, or to provide specia |
favors -- and their level of conpetence fre
quently defies any attenpt at polite descrip-
tion. Typical inthis regard is the repeated

insistence by the Courts that such board s
should provide findings to support thei r
conclusions; the very existence of the lon g
line of cases repeating th is point is el oquent
testimony to how little attention the board s
pay to the Courts in this regard. A nmor e
serious problem is that such local board s
sinply tend to deci de nost i ssues on a "common
sense," and to ignore the rules prevailing in
Court of Appeal s | aw

N WIIlians: Arerican Land Planning Law , Section 4.04 (enphasis added)

Prof essor Wllianms is not the only witer who has noted these shortcon ngs.

Expert training for board nenbers is no t
required under any of the enabling statutes ,
yet the Board must deal wi th conpl ex technical
matt ers, particularly in use variance cases
Expertise is especially necessary for deter -
m nation of such factors as the risk of snoke
and noi se nui sance, revenue generation, traf-
fic patterns and sewage disposal capacity
The Board, which should co nsider these matters
when determining the effect of a variance o n
the commnity, not only |acks expertise it -
self, but also lacks any i nstitutionalized tie
to the city or county planning staff. Loca |
pl anni ng experts nay prese nt evidence and make
recommendations to the Boa rd, but the Board is
not required to adopt them

Not e: Vari ance Administration in Indiana -- Probl ens and Renedi es , 48 |ndi ana

Law Journal , 240, 245 (19 72). See also Note: Repl aci ng the Hardship Doctrine:

A Wirkabl e, Equitabl e Test for Zoni ng Vari ances , 20 Connecticut lLaw Review , 669,

703-4 (1988). To conclude therefore that the Board of Zoning Appeal s may sub-
stitute its own expertise in the area of transport ation planning for that of the
M anning Comm ssion or th e Metropolitan Traffic and Parki ng Comm ssion woul d be
| udi crous.

The second general situat ion in which an adm nistrative agency will reach
a decision contrary to the uncontradicted opinion of an expert is where there is

direct evidence in the record contrary to the expert's opinion. There is n o}
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contrary evidence in this record at all except that which was offered by la y
w tnesses who are inconpetent to do so. This topi c will be addressed nore fully
in Section VII.B of this Brief.
Third and finally, if the agency deems that the expert's testimony ha S
mninal credibility, then the agency may be free to reject it.
An expert's opinion testim ony nay be given | ow

credibility, and therefore mnimum consi der a-
tion, when the expert is friendly or synmpa -

thetic to the party on whose behalf he i s
testifying, the evidence o ffered is fall aci ous
on its face, or the opinion of the expert i S

intrinsically non-persuasi ve even though it is
uncont r adi ct ed.
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4J. Stein, G Mtchell & B. Mzines, Admnistrative Law , Section 28.06 (1988).

Surely this third and fin al category is not applicable in the case at bar. The

Met ropol i tan Pl anni ng Conmi ssion and the Traffic and Parki ng Conm ssion surely

were not friendly or synpathetic to M. Gegory. This is not the case of a
privately retained expert who came in and testified about the traffic probl ens
along this highway. M. Gegory's proof is nuch stronger than that. Tw o}
i ndependent muni ci pal agencies recommended approval of his application
Certainly the approval of the Planning Conmission and Traffic and Parkin g
Comm ssion is not fallacious onits face. Finally , the opinions of the Pl anning
Comm ssion and Traffic and Parki ng Commi ssi on cann ot be said to be intrinsically
non-persuasive: if the opinions of these agencies on transportation plannin g
probl ens are not absol utely persuasive, then it is difficult to understand whose

opi ni on woul d be.

M. Gegory strongly contends that the approvals by the Mtropolita n
Pl anning Conmission and the Metropolitan Traffic and Parking Commission ar e
sufficient to demonstrate conpliance with subsection (b) regarding traffi c
generation. If either of those two Metropolitan agencies had felt that th e
traffic in this area could not be safely accommdated al ong major streets, i t
woul d not have recommended approval. Certainly had the Pl anni ng Commi ssion or
the Traffic and Parki ng Commi ssion recommended di sapproval, and had the Boar d
then turned down the application, Metro woul d not be contending that that was an
i nsufficient basis upon which to base the denial. Metro woul d then certainly be

arguing that the denial s hould be uphel d because those agenci es had reconmrended
di sapproval .
Finally, one special Tennessee case should be noted here. In Sexton v .

Anderson County , 587 S.W 2d 663 (Tenn. App. 1979), an application for a landfill

“As QOVZO was originally witten, Metropolitan Pl anni ng Conmi ssi on appr oval
was required. |If the MPC did not approve, the applicant was not even permtted
to go to the Board. The original version is at COWO § 103. 323, p.344. Thi S

arrangenent was somewhat akin to the Rutherford County ordi nance considered in
Stone Man, Exhibit One.
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by way of a conditional use pernit was nade to the Anderson County Board o f
Zoning Appeals. It was d enied. The ordinance required that in order to obtain

a conditional use permt (in that case it was referred to as a specia I
exception), the approval of the Anderson County Health Department and th e

Tennessee Departnent of Public Health had to be obtained. There were no other

requirements; those approvals had been obtained and the Court of Appeal S
ultimat ely upheld the Chancellor's decision reversing the Board' s decision t o}
deny the permit. Qearly , not only was the approval of the two health agencies

sufficient to justify the issuance of the conditional use pernit in that case,

but the approval was absolutely conclusive. M. Gegory does not insist th at MPC
or Traffic and Parking Conm ssion approval is conc lusive. |If other expert proof
was adduced by the opponents, the Board coul d pi ck and choose between confl icting

expert opinions and the B oard's finding as to which expert was correct would be

virtually unchal | engeabl e. Wayne County v. Tennessee Solid Wiste D sposa I

Control Board , 756 S.W2d 274, 281 (Tenn.App. 1988 ). But where, as here, and in

Sexton, the approval s were uncontradi cted by any conpetent evidence, the Board
must grant the pernit. This is especially true gi ven t he | ongst andi ng Tennessee
rule that zoning ordinanc es nust be strictly construed in favor of the property
owner because they deprive the property owner of a use of land that woul d

ot herwi se be | awful . State ex rel. SCA Chemical S ervices v. Sanidas , 681 S.W2d

557, 562 (Tenn.App. 1984). The ordi nance requires the Planning Commissiont o
nake a reconmendati on. A favorabl e recommendati on shoul d be deened sufficiently
probative as to meet the nininumlegal requirenents.

In essence, the question in this case is whether M. Gegory surmounted th e
burden of producing sufficient evidence to nmake ou t a prima facie case, that is,
to convince reasonable mnds that traffic could be safely accommodated al on g
maj or streets. G ven the recommended approvals of all of the Mtropolita n
agencies involved, it is extremely difficult to understand how the Metropolitan
Board of Zoning Appeals can possibly argue that this facility would create a

traf fi c hazard.
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(c)

Subsecti on

function or an essenti al

environnment. The record is replete with references to the necessity of thi

of facility.

Basi c Conmmuni ty Functi on Under ) 103. 323(c

)

(c) requires that

servi ce necessary for a convenient and functi onal

the facility provide a basic comunit

| believe everyone here is aware of the needs

for this type of facility. In fact, as o

—h

today, there is a nost urgent need. | recog-

nize in the audience sone owners of roofin

conpani es, paving conpanies, denolition con

tractors who | think wil

than willing to speak in regard to that nee

| be willing or nor

oo '«

if they were asked to do so.

Transcript at 52.

See also Transcript at 54. M. Gegory was asked if ther

were any other construction landfills and he responded:

To ny know edge, there is not a pernmtte d
landfill in Davidson Count y with the exception

of, | think there is an industrial |andfil I
out in the Ad H ckory-Madison area. | be -
lieve it's classified as an industrial land -
fill, 1'mnot sure but | believe that is th e
case, which is off Canton Pass, Cheyenn e
Boul evar d.

Transcript 61-62. Speaking in support, John Maxwell, President of Maxwel

Roof i ng and Sheet Metal Conpany, testi

fied that:

As of today, | have nowhere in the county t o
di spose of ny trash. It's piling up in m vy
dunp truck and on ny lot at ny present site .
The need for a constructio n landfill in David-
son County is critical. I'msure |'mnot but
just a drop in the bucket when it conmes t o
neasuring the anount of construction debri s
that needs to be disposed of. Qur need i S
critical.

Transcript at 62.

Another witness testified that:

There is not a certified landfill in Davi dson
County except for the one that he was telling
you about in Ad H ckory.
and it's not even in Nashville. There is not

one in Nashville.

stuf f

t o Cheat ham County

That's in Madiso n

W're having to haul ou r

because it's close r

out there than in Mdison. He charges $30.00

a | oad.

There really is a

need for one around

the downtown area because we're anticipatin g
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tearing down rmore building s there in downtown.
There's not any close place for dunping tha t
is feasible for hauling.

Transcript at 63.

(d) Fencing and Screening Under § 103.323(d)

Subsection (d) requires fencing, screening and | an dscapi ng as appropriate.
This is the other section which the Chancell or deemed M. G egory not to hav
nmet. The Chancellor ruled that:

Plai ntiff testified illegal dunping could b e
a problem but the Metro Health Departmen t
requires a trained attendant be on duty .
Fur t her nor e, Plaintiff acknow edged dunpin g
had occurred when no one was present. Ther e
is no proof that an attend ant woul d be present
24 hours a day to nonitor the dunmping. Thi S
could have led the Board to conclude tha t
subsection (d) was not satisfied.

Tr. at 22. It is difficult to understand what testinony the Chancellor wa
referring to when the Court bel ow says that the M aintiff testified that illegal
dunpi ng could be a problem In fact, M. Gegory said:

The Metropolitan Health Departnent has bee n

out. You have to have a fenced area or a
natur al barrier. The creek is a natura |
barrier. | have a fenced- in front or a guard-
rai | that cannot be entered except through a
| ocked gate. No one can get into the proper-
ty, infact, | had to put the fence up because
every tine | left, someone would come in an d
dunp something that | would have to haul of f
and carry it to the landfill. So | put a

fence up with a lock to keep everyone out
The Health Departnent requires that anytim e
you have the gate open tha t you have an atten-
dant on duty to see that nothing that canno t

legally go into the landfill goes in. The vy

require that. That is part of the pernitting

process.
Transcript at 56. In res ponse to another question, about who was going to stop
sorreone from dunpi ng products not pernitted in the landfill, M. Gegory said:

| would say, M. QGizzard, that would be a

probl em all right, but the State and th e
Metropolitan Health Depart ment requires you to
have an attendant on duty, a trained attendant
to inspect and nake suret hat only those itens
that are acceptable can be received. The vy
al so check and see that th at is conplied with.

34



Transcript at 59. The Chancellor said that there was no proof that an attendant

woul d be present 24 hours a day to nonitor the dunping but there is nothing in

the text of the zoning ordi nance or anywhere el se whi ch requires a 24-hour - a- day
attendant. GCertainly this section, section 103.323(d) does not require it. Thi s
part of the zoning ordinance requires fencing, screening and |andscaping a S

appropri ate. The Metropolitan Health Departnent's regul ati ons provide tha t
"selected site shall be fenced or access otherwise controlled to preven t
unaut hori zed entrance to the site." (Transcript at 18). "Gate shall be pr ovi ded
at the entrance to the private landfill and shall be | ocked when the landfill is
unattended." |d. There is no requirement that an attendant be present 24 hours

a day to monitor the dunping. The Health Departne nt regul ati ons do require that

"a responsible enployee . . . be present at the site at all times durin g
operating hours . . ." Id. M. Qegory submtted proof, by way of a letter to

the Depar tnent of Public Health, dated 2 Decenber 1989, which indicates th e
manner in which he intends to satisfy these requirenents. Specifically wit h

regard to site fencing and gates, that letter said:

Site entrance is controlled by cyclone fence,
steel guard rails, and natural barrier o f
Page's Branch. No vehicle can enter sit e
except through front entra nce which is recess-
ed frompublic road and control |l ed by 14-foot
cycl one fence gate. Wen site is unattended,
control gate shall be |ocked.

Transcript at 7. Wth regard to operation personnel, M. Gegory said in hi S

letter:

Applicant agrees to have a responsible em -
pl oyee present at the site at all tines during
publ i shed operating hours. Thi s enpl oyee will
be trained and instructed so that conbustible
materials shall be disposed of so as not t o
produce a nui sance or fire hazard.

Transcript at 8.

The Chancellor's conclusions regarding this subsection are totall y
unsupported by the record. No one would argue but that illegal dunping can be
a problemat any landfill. However, as the Chancellor and M. Gegory pointed
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out, the Metropolitan Health Department requires both fencing and a traine d
attendant on duty (although not 24 hours a day). M. Qegory testified tha t
there is already a fence there and has guaranteed that a trained attendant wll

be on duty pursuant to the Health Department regulations. M. Gegory did say

that dunpi ng had occurred when no one was present. (Transcript at 56). Bu t that
was before he put up the fence. " in fact, | had to put the fence u p
because everytime | left, someone woul d come in and dunp sonething that | woul d
have to haul off and carr y it to the landfill. So | put a fence up with a I ock
to keep everyone out." Id. Thus, to the extent that there was any illega I
dunping at this site, M. Gegory imediately rectified it by renoving th e
illegal fill and taking it to the Metro landfill, an appropriate public |an dfill,
and further made sure that it would not happen aga in by the erection of a fence.
The agency nost intinmately faniliar with these regulations, the Mtropolita n

Heal th Departnent, has ad vised M. QGegory that they would i ssue a permt after
he obtai ned the zoning approval fromthe Codes Adninistration. (Transcript at
51). This testimony is f urther reinforced by a letter, from George Hansel, the
chief engineer with the Metropolitan Health Depart ment, which says in part that:

The only remaining deterrent to our issuing a
permit for this operation appears to be a n
interpretation by the | egal departnent of the
conpr ehensi ve zoning ordinance “sanitar vy
landfill" provision. In d iscussing the situa-
tion with M. Lon Wst of the Mtropolita n
Codes Departnent, we feel there is sone nisun-
derstanding as to whether this operationis a
land use or a construction practice. It i S
suggested that you mght contact M. Wst and
set up a neeting with the | egal department to
clarify the situation.

Transcript at 14.

Furthernore, if the MBZA believed that a 24 hour-a-day attendant was real | y
necessary, it clearly had the power to inpose reasonable conditions on th e
i ssuance of the permt. T.CA § 13-7-206; Nance v. Gty of Menphis , 672 S . W2d

208 (Tenn. App. 1983). Th e Board coul d have reasonably required an attendant be
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present 24 hours a day. That was not done because it was not the reason for the
deni al of the permt.

Finally, the Metropolitan Pl anning Comm ssion was charged with | ooki ng at
thi s specific subsection as well and it recomrended approval. (Transcript a t
21). It would have been virtually inpossible for M. Gegory to have prove n
conpliance with subsection (d) to any greater extent than he did in the record

presented by this case.

(e) Of-Street Parking Under § 103. 323(e)

Subsection (e) requires that off-street parking be based upon a recomenda -
tion fromthe Metropolitan Traffic Engineer. Howe ver, inasmuch as no parking is
required for this landfill use, the recomrendation of the traffic engi neer was
not necessary. To the ex tent it is necessary, the approval by Paul H gh of the
Traffic and Parking Comm ssion is sufficient. (Transcript at 20).

(f) Variances Under § 103.323(f)

Subsection (f) allows for certain variances, none of which were requested
or permtted under the circunstances of this
case.

(g) Recommrendation of Metropolitan Planning Comm ssion Under
§ 103. 323(q)

Subsection (g) requires that the site plan be first approved by th e
Met ropol i tan Pl anni ng Conm ssion taking into accou nt all of the above conditions
as well as any other pertinent factors related to the use and operation of the
facili ty. The Planning Conmission, as has been noted throughout this Brief .
recomrended approval . (Transcript at 21). Mre i nportantly, because subsection
(g) requires the Planning Commi ssion to review all of the conditions for an y
conditional use permit, the Planning Conmm ssion nust have al so exam ned all of
the requirenents for this private landfill, including the two which th e
Chancel lor found to be absent. The Pl anni ng Commission rmust have consi dere d that

the traffic would be safe |y accomodated al ong naj or streets and nust have al so
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consi dered that the fencing and screening provided by M. Gregory was appro priate
under the circunstances of this case. For the Court belowto hold that the re was
no proof on either of those issues is sinply incorrect.

(h) Approval of a Sanitary Landfill by Resolution of the
Met ropolitan Gouncil Under 8§ 103.323(h)

Subsection (h) of 8§ 103.323 requires that a resolu tion of the Metropolitan

Counci| approve the |ocation of any garbage dump or sanitary landfill. This .
however, of course, is not a sanitary landfill or garbage dunp. Only non -
putrescible materials may be placed into this landfill. (Transcript at 17 and

19). No resolution of the Metropolitan Council was necessary.

B. THE BOARD MJST | SSUE A CONDI TI ONAL USE PERM T WHERE THE APPLI CANT HAS
| NTRODUCED PROOF SHOW NG COWVPLI ANCE W TH EACH AND EVERY REQUI REMENT AND
THERE |I'S NO COVPETENT EVI DENCE SUBM TTED I N OPPCSI TION TO I T.

The Court bel ow, having concluded that M. Gegory did not denonstrat e

conpliance with subsectio ns (b) and (d) of § 103.323 of COWZQ did not consider

the proof subnmitted in opposition to the application. There was another goo d
reason for the lower Court's failure to consider t he opposi ng proof: none of the
opposing proof rose to the dignity of being material evidence on any of th e

i ssues in the case.

There are at least four reported 1 Tennessee cases d ealing with conditional
use pernmits in circunmstances very simlar to the case presented here, particu-
larly inasfar as it concerns opposing proof. Al four of the Tennessee case S
stand for the general proposition that if the applicant neets all of th e
requi renents of the zoning ordi nance, then to deny the conditional use permt is

arbitrary and unreasonabl e. Father Ryan v. Gty of Gak HIIl , 774 SSW2d 18 4

(Tenn. App. 1988); Merritt v. WIlson County Board of Zoning Appeals , 656 S.W2ad

846 (Tenn. App. 1983); Sexton v. Anderson Gounty , 587 S.W2d 663 (Tenn. App. 1979);

5There are a nunber of other unreported cases, some of which have already
been referred to in this Brief. See Stone Man, Exhibit One; Eatherly, Exhibit
Two; and NA SE, Exhibit Three.
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and Harrell v. Hanblin Go unty Quarterly Court , 526 S.W2d 505 (Tenn. App. 1975).

Al four of these cases are reversals of zoning bo ards by courts where the board

was unduly swayed by public sentinment. Sexton is the clearest exanple ,
especially inasmuch as it involved a sanitary landfill, a use not totall y
unrelated to the one presented by this case. In Sexton, a property owner a pplied
for a special exception to allowthe operation of a sanitary landfill. The Boar d
voted against the application and followi ng an appeal to the Anderson Count y
Chancery Court, the Board was reversed. The Zoning Board appealed to th e
Tennessee Court of Appeal s.
The argunent of the land owner was that he had fulfilled the requirenents

set out under the ordinance. In Sexton, there were two: First, the Anderso n
County Health Department had to approve the operation of the landfill; an d
second, the Tennessee Department of Public Health had to approve the operation

of the landfill. The argument of the Zoning Board was that the landfill would

be injurious to the public health and safety of the surrounding comunity. It

also argued that the landfill would be detrimental to the character of th e

nei ghbor hood. The Court of Appeals affirmed the decision of the Chancellor.

Vari ous nenbers of the comunity expresse d
bel i efs and opi nions that the presence of the
landfill would create noxi ous odors and result
in falling property val ues; they al so thought
that trucks delivering refuse to the site o f

the fill would cause additional damage to the
| ocal roads. These statem ents were offered on
the issue as to whether the intended use i S

"potential ly dangerous, no xious or offensive."
None rises to the dignity of being materia |
evidence on the issue . In each instance, the
statenent amounts to the e xpression of opinion
on the ultimate issue, unsubstantiated b vy
factual prem ses. Specula tions, expression of
fears and considerations of an aesthetic o r
political nature do not forma basis to sup -
port a decision made by an adm ni strative body
charged with adjudicatory responsibility.

Sexton, 587 S.W2d at 666 (enphasis added). As th e Court mght suspect, a large
nunber of opponents attended the public hearing co nduct ed by the Anderson County

Board of Zoning Appeals. Many of those who attended voi ced strong and sincere
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beli efs that the operation would have an adverse inpact on the commnity
However, the Gourt noted that none of the suggestions were supported by a f act ual
basis. None of the w tnesses had any know edge of any odor problens at |an dfills
whi ch were operated in a manner simlar to this on e. Many people testified that
the property values would decrease but none could point to any actual reduction

in property val ues due to the proposed devel opnent. Neither coul d they sho w t hat

a decline in property val ues had taken place in areas adjacent to simlar kinds

of landfill operations. The Court concluded that "in the absence of nateria I
evidence on these issues, the expression of fears by menbers of the communit y
al one, however sincere, will not support the determnation of the Board of Zoni ng
Appeal s. " 1d.

In the case at bar, the facts are substantially sinilar. The opponent S

here spoke in broad general terns of four separate factors. First, they spoke

of traffic problens (Transcript at 64); secondly, the inpact on the reputation

of the comunity (Transcript at 68); third, the fa ct that ownership mght change
(Transcript at 66); and fourth, stormwater nmanagenent problens (Transcript at

68) . It should first be pointed out that no experts were retained by th e

opposition. None of the departments of the Metropolitan Governnent which coul d

in a sense provide free expertise for the opponents registered a di scordant not e.
Al of the various conmissions and departnents approved this use at thi S
location. Essentially, the unsubstantiated fears of the nei ghbors were accepted
by the Board of Zoning Appeals and formed the basis of its denial of thi S
application. Increasedt raffic congestion was a concern of the nei ghborhood in
Sexton. But just as in Sexton, no proof was adduced to substantiate those fears.
None of the peopl e who spoke in opposition had any background in traffic co ntrol,
ur ban planning, or civil engineering. There was no proof from the opponent S
concerning any increase in traffic, and the only type of increase in traffi c

whi ch woul d have been rel evant woul d have been that which was not accomrodat ed
along a najor street. Th e only testinony in the record concerning this el enment

is fromM. Gegory who indicated that the traffic woul d be accommdat ed al ong
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major streets by virtue of the location of the landfill. (Transcript at 51)

Furthernore, the truck tr affic was not shown by anyone to be unsafe, and to the

contr ary, was approved by both the Metropolitan Planning Comm ssion and th e
Metropolitan Department of Traffic and Parking. As mentioned earlier, the anmount
of traffic under any circunstances is extrenely snall. 16

The second and third poss ible bases for the denial, the reputation of the

Gty and the possible transfer of ownership, are both totally inappropriate

Neither the reputation of the Gty or of the National Baptist Convention ar e
rel evant to the land use planning considerations present in this case. Th e
transf er of ownership should have no bearing on this natter either. An y
succeeding owner of this property, whether it be sold or passed down b y

i nheritance, would be und er the sane obligations under COWO as is M. Gegory.
New owners could not cone in and willy-nilly violate the zoning ordi nance j ust
because they are new owners. They would be subject to exactly the sam e

requi renents of the local |and use planning aut hor ities. 6 P. Rohan: Zoning and

Land Use Controls , § 44.01[4] at 44-18 (1990).

Finally, there is sone ex tended di scussion about drainage in this record.
Yet again, the only proof in the record is froma qualified expert who drew up
the engineer ing plans for this site. (Transcript at 53). M. QGegory hired a
civil engineer to study t he inpact of the drainage fromthis property. He also
received the approval of the Metropolitan Departnent of Public Wrks. Th e
concl usi ons of the civil engi neer, unrebutted except by wld speculation of the
surroundi ng property owne rs, was that it would not increase any flood el evati on
on any adj acent properties.

The Metropolitan Council conclusively determned when it enacted COWO .
specifically 8§ 103.323, that demolition landfills were conpatible wit h
residential communities i f the special conditions were net. The Appellant here

undeni ably net all of the special conditions, notw thstanding the findings of the

18See footnote 11 at page 26.
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Chancel l or bel ow. Neither the neighbors nor the zoning board may now be heard
to second guess the legis lative determnation of the Council. The Board shoul d
have issued the permt; t he Court bel ow should have reversed the Board and this
Court shoul d reverse the Court bel ow

C. THE METROPCLI TAN BCARD OF ZONI NG APPEALS MUST BE REVERSED | F I T HAS ACTED
| LLEGALLY, ARBI TRARILY, FRAUDULENTLY, OR BEYOND I TS JURI SDI CTI ON.

This case is before this Honorable Court on a Common Law Wit o f
Certiorari, as per T.CA § 27-8-101 et seq. The Court can therefore rever se the
Board's decision if it is illegal, arbitrary, fraudulent, or beyond it S
jurisdiction. Hoover Mdtor Express Conpany v. Railroad and Public WUilitie S

Commi ssion, 195 Tenn. 592, 604-5, 261 S W2d 233, 238 (1953). M. QG egor y

respectfully submts that the Board' s decision to deny this conditional us e
permit for an intermediate inpact community facility activity (denolitio n
landfill) was illegal, arbitrary, or beyond its jurisdiction.

It is, of course, true that under the Common Law Wit of Certiorari, a

Court may not substitute its judgnent for that of the adnministrative tribunal.
Further, there is no doubt but that the decision of the Zoning Board become S

final on the facts. Reddoch v. Smith , 214 Tenn. 213, 379 S . W2d 641 (1964)

However, there nust be conpetent material evidence presented to the Board upon
which it could make its factual findings. The leading case in the country i S

Topanga Association for a Scenic Comunity v. County of Los Angeles , 113

Cal .Rptr . 836, 522 P.2d 12 (1974), a variance case. The Court held that th e
Zoni ng Boar d:

Mist render findings suffi cient both to enable
the parties to determ ne whether and on wha t
basis they should seek review and, in th e
event of review, to appraise the reviewn g
court of the basis for the board s action. W
hold further that a reviewi ng court, befor
sustaining the grant of a variance, nus
scrutinize the record and determ ne whethe
substantial evi dence supports the adm nistra-
tive agency's finding and whether these fin -
dings support the agency's decision. [ n
making these determnations, the reviewn ¢

=~
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court mnust resol ve reasonabl e doubts in favor
of the adninistrative findings and deci si on.

522 P.2d at 16. This Cou rt itself has reached simlar conclusions. In Holt v.

Metropolitan Enpl oyee Benefit Board , 10 T.A M 39-18 at 12-13 (Tenn. App. 1985)

(Bxhi bit Four), Judge Koch, witing for the Court, held:

Adequate findings of fact provide the neces
sary cornerstones for revi ew ng courts' deter-

m nation of this issue [whether there i s
substanti al and material evidence in th e
record]. Wien we were called upon to revie w
the propriety of a board' s decision, we mus t
look to the board's decision itself and th e
facts upon which it is based, not counsel'’ S
post hoc rationalizations for the agency' S
deci si on.
1d. Judge Koch also cited several administrative law treatises for th e

proposition that: "Adequate findings of fact are necessary even in the absence

of a statute or rule requiring them" Id. at 12, note 10. |In this case, o f
course, COVZO requires factual findings. OCOVZO § 101.25(h). Judge Koch cited

with approval the Mssouri Court of Appeals:

It is too clear to adnit of argunent that a
court cannot be expected to determ ne whether

or not an agency's decision is supported b vy

conpetent and substantial evidence when th e

court has only before it the bare ultimat e

concl usi on whi ch the agency reached.
Cent ury State Bank v. State Banking Board of M ssouri , 523 S.W2d 856, 85 9
(Mo. App. 1975). He also noted that the Tennessee Supreme Court has simlarl y
observed this rule in cases invol ving the Uniform Adm ni strative Procedures Act.
Levy v. State Board of Ex aminers for Speech Pathol ogy and Audiology , 553 S.W2d
909, 911-12 (Tenn. 1977).

No facts were found in this case, however. The cl ear unrebutted proof was

that M. Gegory net all of the requirenents. The re was no discretion renaining
inthe Board to deny the application. Absent sone conpet ent proof upon which to
base its denial of this pernit, the Board was acting beyond its jurisdiction
arbitrarily, or illegally in refusing to grant the conditional use pernit

Ther efore, even under the linited review posture of the Common Law Wit o f
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Certiorari, this Court nust reverse the decision of the | ower Court and of the

Board of Zoni ng Appeal s.
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D. THE BOARD ACTS | LLEGALLY, ARBI TRARILY, OR BEYOND I TS JURI SDI CTION WHEN | T
SUBM TS A LAND USE APPLI CATI ON TO A REFERENDUM | N PUBLI C HEARI NG

Perhaps the most disturbing aspect of this case is the failure of the Boar d
of Zoning Appeals to discuss the proposal in any nanner whatsoever. M
Denmonbreu n, the Secretary of the Board of Zoning Appeals, closed the publi c
hearing after rebuttal . (Transcript at 73). Imediately follow ng the closing

of the public hearing, M. Hoover, the vice-chairman of the Board, asked:

Do we have a show of hands of those who are in
favor of this? Do we have a show of hands of

those who are opposed to this? O those wh o
are opposed, how many of those live in th e
imediate area, say one nile? Al right ,
t hank you. If you are for it, would yo u
stand, if you live within anile of it? Thank
you.
Transcript at 73. Imredi ately followi ng those comrents, the follow ng too k
pl ace:
M. Qizzard: | move that we deny.
M. Hoover: I'msorry, | did not hear wha t
your mnotion was.
M. Qizzard: To deny.
M. Hoover: Do | have a second?
M. Jones: | second.
M. Hoover: | have a nmotion to deny and a

second. Al in favor, say aye. Aye.
Ms. Graham Aye.

Qizzard: Aye.

Jones: Aye.

Karr: Aye.

Hoover: (pposed? Five to zero.

S5 % =55

Denonbreun: Mdtion is denied, five to zero.
Transcript at 73-74. There was never any di scussion of the application in any
nmeani ngful way. The only significant action that took place after the cl osing

of the public hearing was a request by M. Hoover, the vice-chairnan of the Boar d
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of Zoni ng Appeal s, for a show of hands as to who was in support and who was in
opposition. Inmmrediately followi ng that, the Board denied the notion. Ld.
It is absolutely clear th at such conduct on the part of a Board of Zoning

Appeals is totally illegal. In Sexton v. Anderson County , 587 S.W2d 68 3

(Tenn. App. 1979), the Tennessee Court of Appeal s noted:

Wiile a hearing where all interested partie s
are given the opportunity to fully expres s
their views is essential, it is not a function

of the board to conduct a referendumon public
attitudes relative to the petition.

587 S.W2d at 664, footno te 1. Interestingly, inthe Sexton case, there was no
actual show of hands of those in support and opposition; the referendumdis cussed
by Judge Franks there was nuch nore subtle. The Court evidently was concerned
with the failure of the Board to swear the w tnesses, allow cross-exan nation,
and the acceptance of evidence which was totally inconpetent. Sexton, 587 S.w2d

at 666. The sane Court, in Harrell v. Hanblen County , 528 S.W2d 505, 508- 9

(Tenn. App. 1975), found:

It is obvious that the Pa nning Conmi ssion and
the Quarterly Court denied the pernit [for
nobil e home park] to the Petitioners becaus
of the objection of the adjacent propert
owners, which they were without authority t
do.

o< 0o

Id., and cited with approval by this Court in Merritt v. WIlson County , 656

S.W2d 846, 855 (Tenn.App . 1983). As in the case at bar, no reasons were given

for the denial of the pernit. Id. at 507. However, inmediately before the vot e,
one board menber commented on the need to consider the people in opposition . 1d.
QG her Courts have handled this problemin a simla r manner. |In Robert lLee

Realty v. Village of Spring Valley , 61 NY.2d 894, 474 N Y.S 2d 475 (NY. 1984),

the appli cant's supernarket had been destroyed by fire and sought a specia I
pernmit to replace the supernmarket. The Court concluded that, "It appears that
petitioner's application was deni ed not because of any objection peculiar to the
proposed devel opnent, but because of community pressure." 474 NY.S 2d at 476.

In Georgia, a group of Jehovah's Wtnesses applied for a special pernit for a
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church. Rogers v. Atlanta , 110 Ga. App. 114, 137 S .E. 2d 668 (1964). The prinary

objection was traffic congestion and the Court quickly disposed of that, no t only
by reference to the testinony in the record, but by reference to the fact that

the permt had been approved by both the Traffic Departnent of Atlanta and by the
Gty P anning Departnent. 173 S.E.2d at 672. There was significant opposition
and the Court concl uded that none of the reasons a dvanced by the opponents coul d

be grounds for denying th e pernmt. 137 S E 2d at 674. See al so Kent v. Zoning

Board, 58 A 2d 623, 624 (R 1. 1948); Honecraft v. MacBeth , 148 N E 2d 563, 566

(Ind. 1958); Detrichv. Dstrict of Colunbia Board of Zoning Appeals , 320 A 2d

282, 285 (D.C. Q. Apps. 1974).

Final Iy, this Court in Stone Man v. Rutherford County Regional Pl annin g

Commi ssion, 10 T.A M 5-7 (Tenn. App. 1985) (Exhibit (ne) reversed a decisio n
denying Stone Man the right to develop a rock quarry in part because th e
di sapproval was based on "public pressure being brought to bear at its neet i ngs."
Exhibit One at 15.

Inthis case, inmediately before the vote, the Board actually conducted a
ref erendum of those in support and opposition, a c learly illegal action, totally
beyond its jurisdiction. No other discussion was held. The nunber of peop I e who
supported or opposed the application has absolutely no relevancy to the nerits
of the application and is totally irrelevant to all |and use pl anni ng consi der-
ations. Conducting a public referendum contam nates the entire procedure an d
requires a reversal of the Board' s decision.

E. AN AVWARD OF ATTORNEY'S FEES 1S APPROPRI ATE UNDER THE TENNESSEE EQUAL

ACCESS TO JUSTI CE ACT.

I nasmuch as the Court bel ow decided that the applicant had not denonstrate d
conpliance with all of th e conditions, it did not reach the issue of attorney's
fees under the Tennessee Equal Access to Justice A ct, T.CA § 29-37-101 et seq.

M. Gregory believes that he is entitled to his attorney's fees under th e
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provi sions of this Act and on remand, assuming that this Court reverses the Court

bel ow, asks that the availability of fees be considered.

VI, CONCLUSI ON

M. Gegory put on decisi ve proof concerning each and every el enent for a
conditional wuse pernit permtting him to use his property as a denolitio n
landfill. In particular, he clearly denonstrated that traffic would be safely
accommodat ed al ong maj or streets and that the property was fenced and screened
as appropriate. There was no conpetent proof submitted in opposition to th e
application and he is therefore entitled to the co nditional use permt under the
law of this state. The Board of Zoning Appeal s not only nade no findings o f fact
whi ch woul d assist this Court in determning as to why it denied the pernit, but
it al so conducted a public referendumon the appli cation by asking those present
at the public hearing to vote either for or against the proposal. The Board's
decision was contaminated by this political vote counting. For all of thos e
reasons, the decision of the Court bel ow and of the Board of Zoning Appeal S

shoul d be reversed.

Respectful |y submtted,

PARKER, LAWRENCE, CANTRELL & DEAN

By:

George A Dean

S.G.Reg. 6737

Fifth Fl oor

200 Fourth Avenue North
Nashvil | e, Tennessee 37219
Tel ephone: (615) 255- 7500
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